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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() a€ha 3ad zyea 3tf@nfu, 1994 cITT 'clRf 3raa Rt4 aar; ng Tai a a pair er "cbl"
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=JTc1 c#r mf.:r +Tesra tat zfr gr fa8t agrIzI 3R=f cbl'<'{sllr\ zat
fcRfl" 'l-j□-sPII'\'. t ze rwsn a era g mnf if, m fcRfl" 'l-j□-silll'\'. m~ if -=qm cf6 fcRfl"
cbl'\'.'{sll~ zq fat rusrm 'gt 1=fTC1 l 4asur hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

. .v:itarehouse or in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 3qla 4t sq1a grca # :f@A fry it sh efs rn # nu{a sit ha oner
Gt sa sent vi fa gal Rieb 3ITpfc'f . ~ * m "CfTfu=r cfl" I q zIT al fa
arffm (i.2) 1998 err 109 rr fga fag mg st

(c~ Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109·
of the Finance (No.2) Act, 1998.

~ '3~1Ct'1 ~ (3fCfrc;r) Pllll--JlqC'1'\ 2001 cB" f.:r:r:r 9 cB" 3fdTITf Rafe qua in-s iat ii , )fa 3rt uR arr hfa feta fl ma a #faqaor?r vi sr4ta
3r#gr l a-at ufaii arr sf 3nr4a f@au urn a1Reg fr# arer ala z.pl gn $ff
cf> 3fdTITf m 35-~ ~ f.:r~ Llfr cf> :fIBA cf> rd # arr €tr-6 a1car pl ,f f elf
aReg[

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ·of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf@Ga 3mrda a mer urei vicara g arg q} zu wk a stat u1 200/-#hr
:fTciFT cB7" ~ ~ '0l'ITT x-i&P -1an yd lg snar st at 4 ooo / - c#r -cmx=r :fTciFT dl urg

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees Orie Lac.

Rt z[ca, tu qryea a tar a 3r4la =nzurf@raw a qf 3r#ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#4tu sarz zyean 3rfenfm, 1944 4) ear 35-4/35- # iasf

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) '3cfafc;ift!a qR-r;'c§t; 2 (1) en ~ ~ 3fT,R cf> 3lm cB7" 3r8a, 3rat ka i flt ~
ta saraa zrca vi ar5 3rfh#ha urzaf@raw(fre) at ufa &3tu fl8at, 3rilala
~ 2nd'JTT"ffi, ~gJ:Jldl 'l--fcR', 0-Jfl../.cJI, f?R"t.J../..-WI../., d-J~J:Jc'tl~lc't-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 4Ra sa 3mer i a{ pa srzi nr rrar star %- cTT ~ 1Ff ~ cB" fu-c: 1:ITTx=r cB"T ~
ufa infan ur Reg za aza egg al fa far udl af a frg
"lf~-Q;f@ 374)4 uqrf@raur at va 3r@la a #k4ta val at v 3m4ea fazu ular % I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rljJlJJc'ilJ ~~ 1970 "lf~ cff1-~-1 cB" 3ic'fTRl' Rmffil ~ ~ '3cm"
374ea zur corr?gr qenfenf fofu If@alt3er rat #l va 4Rau ~.6.50 w
rnrz1tau zrca feesin afgy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

200 8tr zrca, 4a sqlza z,ca vi @aras 3r4l#tu 'nrzuf@raw (free),#
,Re3rfltme afami(Demand) Vi s(Penalty) cBT 10% ~ \lfJ=fT ~
34ftaf ? 1rift, sf@raoa pf \lfJ=fT 10 ~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a5fluGalzea st haraa siafa,~QITIT "~qf\"l.Jtrr"(Duty Demande.d)
a. (Section)~ 1upa{a fffafr;
z f@urea #az )fez as) fr,
ao dz 3fez fut# 6 a aza aufr.

q ~-~\ifm "ifa arfareqfsar~-~ef,TI ~,~I cnfurc;i· ffi ksfgqffsn far rm •
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxx) amount determined under Section 11 D;
(lxxi) amount of erroneous Cenvat Credit taken;

1
(lxxii) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

The present appeal has been filed by Mls. Ashokkumar Baburam Jain,

D-501, Kaladeep, 100 Feet Road, Opposite Dhananjay Tower, Satellite,

Ahmedabad (hereinafter referred to as the "appellant") against Order in

Original No. 36/W08/AC/HKB/2022-23 dated 31.05.2022 [hereinafter referred

to as "impugned order] passed by the Assistant Commissioner, TAR Section,

CGST, Commissionerate : Ahmedabad South [hereinafter referred to as
"adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

ADIPJ8810C. As per the information received from the Income Tax

Department, the appellant had earned substantial income from services

amounting to Rs.45,51,505/- during F.Y. 2015-16. However, they did not obtain

service tax registration and did not pay service tax on such income from

service. The appellant was called upon to submit documents, however, they did

not submit the called for documents and details. Therefore, the appellant was

issued Show Cause Notice bearing No. CGST/WS0803/O&A/TPD(15-

16)/A4DIPJ88100/2020-21/5562 dated 22.12.2020 wherein it was proposed to :

a) Demand and recover the service tax amounting to Rs.6,59,968/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest
under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1), 77(2) and 78 of the Finance Act,
1994.

3. The SCN was adjudicated vide the impugned order wherein:

I. The demand of service tax amounting to Rs.2,63,987/- was
confirmed along with interest.

II. Penalty amounting to Rs.10,000/- each was imposed under
,

Sections 77(1) and 77(2) of the Finance Act, 1994.

III. Penalty amounting to Rs.2,63,987/- was imposed under Section 78
(1) of the Finance Act, 1994.

IV. The demand of service tax amounting to Rs.3,95,981/- was
dropped.

0

0
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4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following
grounds '

1. The impugned order has been passed in violation of the principles of

natural justice. The impugned order has not considered that the SCN

was issued merely on the basis of date from Income Tax Department and

no further investigation has been done by the department. No

opportunity was provided to them before issue of the SCN.

11. Reliance is placed upon the judgment in the case of Uma Nath Pandey

Vs. State ofUP-- 2009 27) ELT 241 (SC) and DOI Vs. Hanil Era Textiles
- 2017 (349) ETL 384 SC).

111. The impugned order has been passed based on the SCN which has been

issued without taking into account the written submission made by
them.

1v. The impugned order cannot be passed merely on the date of Income Tax

department as finding requires investigation and analysis. It is not

necessary that the income shown in ITR is subject of service tax because

such income might be exempted from payment of service tax.

v. The SCN has been issued on 22.12.2020 proposing to demand service tax

for F.Y. 2015-16 by invoking the extended period of limitation. In view of

the language of the proviso to Section 73(1) of the Finance Act, 1994, it

is necessary that there must be suppression of facts or wilful

misstatement with intent to evade payment of tax. The department has

failed to substantiate the intention to evade payment of tax at their end,
so extended period cannot be invoked.

v. Reliance is placed upon the judgment ofthe Hon'ble Supreme Court in

the case of Tata Consultancy Services Limited Vs. Commissioner;

Uniworth Textiles Ltd. Vs. Commissioner of C.Ex., Raipur - 2013 (288)

ELT 161 SC); Anand Nishikawa Co. Ltd. Vs. Commissioner of C.Ex.,
Meerut - 2005 (188) ELT 149 (SC).

v. The impugned order merely states that there is suppression without
proving the same.

vm. The SCN has not shown any positive act done by them which proves the

intention of evasion of service tax. For this reason itself, the SCN has

failed to justify the invocation of extended period of limitation.
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IX. Reliance is placed upon the judgment in the case of Continental

Foundation Jt. Venture Vs. CCE, Chandigarh-I - 2007 (2160 ELT 177

(SC); CE, Mumbai-IV Vs. Damnet Chemicals Pvt. Ltd. - 2007 (216)
ELT 3 SC).

x. They are in the business of selling Building Colour, Paint Colour and

Polish material etc. in the name of a proprietary firm 'Ashok Agency'.

They also execute contract for painting, polishing work ofwalls and civil

structure with material and labour. They are registered with Gujarat
VAT department.

x1. During FY. 2015-16, they had executed work for painting the structure

with material and labour. They had been charging VAT on full value of

material supplied. For labour portion, they had not paid service tax as

they had been claiming basic exemption limit of Rs.10 lakhs as the total
service income was below Rs.10 lakhs.

xu. They had executed total work of Rs.45,51,505/- out of which

Rs.43,48,605/- was executed with labour and material. Work with only

service was executed for Rs.2,02,900/-. They had sold material worth

Rs.37,16,923/- and provided service of Rs.8,34,582/-. The detailed

breakup of the sales and services is submitted. Copy of the P&L and
Balance Sheet ofFY. 2015-16 are submitted.

xm. As per Rule 2A6) of the Service Tax (Determination of Value) Rules,

2006, i£ in work contract, value of property on goods transferred is

available, then such value shall be considered as value of goods and

remaining portion shall be considered as service portion and service tax
shall be levied on such service portion.

xv. The impugned order has wrongly applied Rule 2A65)(A) which can Be

applied only in such cases where the value of service portion cannot be
determined separately.

xv. Copies of Sale of Material Ledger, Sale of Labour Ledger, ITR, VAT

Annual Return and sample copies of invoices for FY. 2015-16 are
submitted.

xv. Their total service turnover was Rs.8,34,582/- which is less than the

basic exemption limit of Rs.10 lakhs. So, they had not taken service tax

registration as they are exempted in terms of Notification NO.33/2012
ST dated 20.06.2012.

0

0
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imposition of penalty all the ingredients of invocation of extended period

are required. Penalty under Section 78 is proposed only when the

assessee commits any positive act for evading service tax. Mere failure

to disclose or declare would not amount to suppression.

xx. Reliance is placed upon the judgment in the case of Pushpam

Pharmaceutical Co. Vs. Collector of C.Ex,, Bombay-1995 Suppl.(3) SCC
462.

xv1. During RY. 2014-15, they had provided service valued at Rs.7,61,260/

which is less than Rs.10 lakhs. They submit copies of the relevant
documents for FY. 2014-15.

xv1. As the service tax itself is not payable, interest under Section 75 of the

Act is not recoverable. Reliance is placed upon the judgment in the case

of Pratibha Processors Vs. UOI - 1996 (88) ELT 12 (SC).

xrx. In view of the express language of Section 78, it is submitted that for
J

0

xx1. They did not commit any positive act for evading service tax. Therefore,

no penalty is imposable under Section 78.

xx. Reliance is placed upon the catena ofjudgments of the Hon'ble Supreme

Court laying down a strict criteria for invocation of extended period of
limitation.

0

XXlll. They were under the bonafide belief that there was no service tax

liability and it is a well settled law that of tax has not been paid under

bona fide belief or registration itselfwas not required, penalty cannot be
imposed.

5. Personal Hearing in the case was held on 12.01.2023. Shri Nitesh Jain,

Chartered Accountant, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in application for condonation of delay. He

further reiterated the submissions made in appeal memorandum.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the application for condonation of delay, the

submissions made during the personal hearing and the materials available on

records. The dispute involved in the present appeal relates to the confirmation

of demand for service tax amounting to Rs.2,63,987/-. The demand pertains to
eriod F.Y. 2015-16.
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7. Before dealing with the merits of the appeal, I take up for decision the

application for condonation of delay filed by the appellant. It is observed that

the appeal was filed on 04.08.2022 against the impugned order dated

30.05.2022. The appeal was required to be filed on or before 31.07.2022.

However, the present appeal has been filed by the appellant on 04.08.2022 i.e.

after a delay of four days. The appellant have, in the application for

condonation of delay, submitted that they had paid the pre-deposit of 7.5% on

16.07.2022, however, the CBIC portal did not show the payment for a long time

due to technical error. Therefore, the seek condonation of the delay in filing
appeal.

7.1 It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions ofSection 85 ofthe Finance Act, 1994.

The relevant part of the said section is reproduced below :

"(3A) An appeal shall be presented within two months from the date of receipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."

'i.2 In the instant case, the impugned order is dated 31.05.2022 which was

received by the appellant on 31.05.2022. Therefore, the period of two months

for filing the appeal before the Commissioner (Appeals) ended on 31.07.2022.

Therefore, there was a delay of four days in filing the appeal. As per the proviso

to Section 85(34) of the Finance Act, 1994, the Commissioner (Appeals) can

allow a further period of one month for filing of appeal if sufficient cause is

shown. Considering the reasons cited by the appellant for delay in filing the

appeal and also considering the fact that the delay is of only four days, I am of

the considered view that this is a fit case for condoning the delay in filing of

appeal. Accordingly, the delay in filing the appeal by the appellant is condoned.

8. Coming to the merits of the present appeal, it is observed that the

demand of service tax was raised against the appellant on the basis of the data

received from Income Tax department. The appellant had, as per the data

<ZR%#yed from Income Tax Department, received income amounting to0 «c+rs,. •
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Rs.45,51,505/- from sale of services. It is observed that the appellant had

contended before the adjudicating authority that they had sold materials

valued at Rs.37,16,923/- and provided services amounting to Rs.8,34,582/

during FY. 2015-16. Te appellant had also contended that in the Works

Contract service provided by them, the value ofmaterial is available and they

had paid VAT on the sale ofmaterial. So, the remaining amount pertaining to

labour only is to be considered towards service. In support of their contention,

the appellant had submitted copies of ITR for 2015-16, VAT return, sample

invoices, sale of material (WC) ledger, sale of labour (WC) ledger and Labour

ledger. However, the adjudicating authority has, while accepting that the

appellant had provided Works Contract Service, not given any finding on the

claim of the appellant for valuation in terms of Rule 2A (i) of the Service Tax

(Determination of Value) Rules, 2006 and has proceeded to determine the

value in terms ofRule 2A (ii) (A) of the said Rules.

9. It is further observed that the appellant was called for personal hearing

on three different dates by the adjudicating authority, which was not attended

by the appellant. Thereafter, the case was adjudicated exparte by the

adjudicating authority. In terms of Section 33A (1) of the Central Excise Act,

1944, the adjudicating authority shall give an opportunity of being heard. In

terms of sub-section (2) ofSection 33A, the adjudicating authority may adjourn

the case, if sufficient cause is shown. In terms of the proviso to Section 33A (2),

no adjournment shall be granted more than three times. I find that three

adjournments as contemplated in Section 33A of the Central Excise Act, 1944

were not been granted to the appellant. It is pertinent to refer to the judgment

of the Hon 'ble High Court of Gujarat in the case of Regent Overseas Pvt. Ltd.

Vs. UOI - 2017 (6) GSTL 15 (Guj) wherein it was held that:

ga s}

4 11,..,
» t
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"12. Another aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grant of not more than three adjournments, which would envisage
four dates of personal hearing and not tlu·ee dates, as mentioned in
the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not tlu·ee adjournments, as grant of tlu·ee
adjournments would mean, in all four dates ofpersonal hearing."
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10. In view of the above, I am of the considered view that the matter is

required to be remanded back to the adjudicating authority. The appellant is

directed to submit before the adjudicating, within 15 days of the receipt of this

order, all the relevant documents in support of their contention regarding

determination of value of the Works Contract Service in terms of Rule 246) of

the said Rules. They should also submit the necessary documents in support of

their claim for SSI exemption. The adjudicating authority shall after

examining the documents submitted by the appellant as well as their

submissions, decide the matter afresh by following the principles of natural

justice. In view thereof, the impugned order is set aside and the appeal filed by
the appellant is allowed by way of remand.

0

0
Appellant

Respondent

~,-:-~~·• 3I4
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The appeal filed by the appellant stands disposed of in above terms.

' e«..»•oe,Ainesh Kumar )
Commissioner (Appeals)
Date: 06.03.2023

~
N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

Mls. Ashokkumar Baburam Jain,
D-501, Kaladeep, 100 Feet Road,
Opposite Dhananjay Tower,
Satellite, Ahmedabad.

The Assistant Commissioner,
CGST, TAR Section,
Commissionerate: Ahmedabad South.

Copy to:

I. The Chief Commissioner, Central GT, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South .
for uploading the OIA)

4. Guard File.
5. P.A. File.


